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REWSED 2009
MD 634
ORDER FOR THE ASSEMBLY OF A COURT OF INQUIRY
Orders by Regr admiral D,C. Proctor, Chief of Naw
Sonir BaETpian Bnd hsoaremand of sasor LA ng aulhorly
A court of inguiry consisting of Lhe following persons IS to assemble at Devonport Naval Base
Al

on 3 April 2019 at Q200 _ for the purpose of collecting and record ing evidence on:®

Dxts Perdy

Ihe ciscomsiances leading (o the incident in the vicinity of Devonpon Naval Base on 25 March 2018, which
resulted in {he death of ble Diver 2.C. YARWOOD on 26 March 2019

(and reporting and commeniing)? and-makiag-a-dodosiion-shdersaetion-201-atthe-Armed-Forses
BissiphreAet-1071as required dy the tarms of reference Bekow.

Presicent: [N
members: [

counset assistinz NN

The president |s to order or summan the witnaesses Lo altend in aceordance with sectlon 2001 of the
Amied Forces Discipling Act 187 1.5 Upon complietion the prasident is 10 farward the record of
proceedings o the assembling authority.

Tha court Is to have regard (o sections 200M and 200N of the Armed Forces Discipline A¢t 1971 atall
times, The coun (s to read DM 69 (2 &d) Volume L Chapter 11 Section 2 belore commancing its ingulry.

TERMS OF REFERENCET

Seoe aliached,

Dates at Wellington on 2 Agril 2013

Y Diate

SiEravirn of sesraki g nalin iy

Resr Admirsl

Fank

Chief of Navy

Apna betrmen |

1 sz a shod descnplicn of the matler to be InguEsT Ints.

2 Oclale Lhe words i gaientheses Il inapplicable.

3 Ingxr full Semes deasnpiton of the ofiicer appoaied as presitan.

4 lnseri Tull Servies desciptson of the officen(sl and,/ or warrant officors pod/or the membem of the Coad Stafl anpointed s
mambers,

5 Insert full Senvcs descnplon of Lhe offices appointed 23 counsal assisting, If € ppointad

6 A& summons B 1o b in form MD 637

P Spacify (e Lewrns al rafevence. | neceasary altach an addbonal page.



Terms of Refarance
1. Background
11 $$3§§8egtg ::1: dr:;\;a;n:;fmm histary of jJij Ab's Diver ZC
1.2, Where and when did the Incident occur?
1.3 Describe the dimatic and sea conditions at the time,
1.4 What was the nature and purpose of the activity thal was taking place at tha time
of the incidant?
15  Describe in chronalegical arder the avents [eading Up to the incident, that are, In

16

1.7
1.8

the Court's view, refevant to the incident.

What duties or aclivities did the deceased undertake In the 72 hours leading up lo
the incident?

What level of training and expertisa did he decaased have?

Are there any other faclars relaling o the dereased parson which might be
relevant, including physiclogical, and psychological faclors?

2, Conduct of the Activity

2.1
2.2

23

24
2.5.

26

27

2.8,

2.9,

Who authorised the activity? Did that person have the autharity to da s0?
Who was responsible for the command. conduct and supervision of the aclivity?

Were the personnel involved appropriately qualified to conduct the activity
{including any safety staif)?

Was a safsly brief given prior to the conduct of tha activily? If 3o, by whom?
What other bnefs were delivered as part of this activity?

VWas lhe aclivity conducted and resourced in accordance with contemporary best
practices for acllvities of this type?

VWhat are tha relevant RNZN arders, pracedures and policies for an activity of this
type?

Was the aclivity conducted in accordance with these orders, procedures and
poilcy?

Lestribe the nsk assessment that was in place for this activity?

2.10. Whal controls were in placa for this activity?

211, Were lhe conlrols as designed?

2.12. Did the conlmols work as intended?

tﬂfﬂ



213 Were all actions that occurred linked ta a legifimate training outcome?
3. The Incident and response

3.1. What faclors contributed lo the event cccurring?

3 2 What harm was sustained by the deceased or any olher person?

3.3. What actions were taken to provide medical support to the deceased? Were these
actions conducted by appropriately qualified personnel and in accordance with best
practice for the type ofinjuries?

3.4 Describe Ihe recovery and emergency response to the event?

4, The Equipmant

4.1. \What equipmant was the deceased wearing. carrying or using at the time of the
incident?

4.2 Was all of the equipment introduced into service, and what state of operational
release was il at?

4.3. What salely equipment was present?

4.4, Whal post-incident examination was undartaken of any or all equipment, what did it
find?

4.5. Did the equipment conribute in any way (0 the incident?
4.8 Has this equipment been involved in any other safety related incidents in the NZDF7?

4.7 Has this model of equipment been involved in similar incidents by other intemational
miltary users?

4.8. 15 It safe for the NZOF o continue use of lhis equipmenl in both operations and/or
training? If not, why nol?

5. Reporting
51 What reporting actions both internal and extemal, were taken following the incident?
6. Other

.1 Cammeant an any olhwy mualivis the Courd considerz ralevant to the purpoes of the
Inguiry.

6.2 Make any recommendations the Court considers relevani

Vi
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NZBR 45

8. NZBR 45 is a prime reference for diving and is cited multiple times in this
report. Atthe time of the incident the online version of NZBR 45 in place was
version 39 dated 13 March 2019". The Court is aware that updating this reference is
a continuous process and therefore several amendments have been made to this
reference since the incident. The Court has attempted to highlight any changes that
have been made to policy that it feels are pertinent to the inquiry.

BACKGROUND
Service History

TOR 1.1 Qutline briefly the relevant service History of [Jij Ab'e Diver
Z.C. YARWOOD (‘the deceased’).

6. The following outlines a brief overview of ADR Yarwood’s employment History
as deemed relevant by the Court.?

7. ADR Zachary Christopher Yarwood [l ioined the Royal New
Zealand Navy (RNZN) on 8 May 2013 as an Electronic Warfare Specialist
(Communications). His contracted engagement was to 25 August 2028.

8. ADR Yarwood served on Her Majesty’s New Zealand Ship (HMNZS) Te
Kaha, ashore at HMNZS Philomel under training and also in a variety of positions
within the Naval Operations Support Unit. He also completed an operational mission
(Operation Takapu) in 2015.

9. There are no recorded offences held in ADR Yarwood's service file. He
received the following honours and awards:

a 1% Good Conduct Badge 8 May 2017

b. NZ Defence Service Medal Clasp 7 May 2015

. NZ General Service Medal (Greater Middle East) 10 October 2015

d NZ Operational Service Medal 16 September 2015

10.  He held a medical grading of H1 A4 G3 Z1. The reason given for his grading
of G3 (as opposed to a G2) was ADR Yarwood was recovering from an ankle injury
sustained in 2018. However, he was assessed and considered as fit for all duties.®
His fitness record shows a pass in the fitness standard for the RNZN Operational
Diver test with effect from 11 March 2019. He held a Top Secret security clearance.

11.  In his employment history narrative ADR Yarwood is said to have expressed
an interest in becoming a diver early in his career during his Basic Branch Training.
Throughout his time as a Communications Rating he was described as an
enthusiastic, confident and motivated sailor with a can-do attitude. He was known for

* Witness 6, Exhibit W, Flag 19.
2 Witness 15, Exhibit RR.
® Witness 20, Page 3, Lines 3-9.
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and they are each attached to a float line to the surface. Potential inaccuracies with
the description of the diving activity are addressed at TOR 2.6.

20.  The following shows a diagram of the Court’s perspective of the configuration
of the diving on the night as described by witnesses:

30M approx.2
=

1‘ .

100M?! I | |

- >
Jackstay Diver 1 ‘ . . Jackstay Diver 2 ' !

Roving Swimmer |

Dive |

Pontoon

Group Two Group One??

Order of events

TOR 1.5 Describe in chronological order the events leading up to the
incident, that are, in the Court's view, relevant to the incident.

21.  The following describes the chronological order of events commencing from
the time the course officially restated on Monday 25 March 2019 at 0730. It
provides an outline of the day’'s events leading up to the incident and ends at the
point of ADR Yarwood surfacing with the Companion Diver at 2145. The order of
events from there on is covered in the Recovery and emergency response
paragraph TOR 3.4 - recovery and emergency response.

20 Witness 11, Page 15 Line 29.
21 Witness 17, Page 9, Line 20,
22 \Witness 6, Exhibit V, Flag 8.
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a. The Court determines that the dive activity conducted on the night of the
25 March 2019 (Instructional Objective 3.3.2, Dive Task 1.17.4 — Snag line
Search)*was in line with the requirements of Syllabus 08065. However,
the Court observes that the Able Diver Syllabus has not transitioned fully
from the training specification for the previous rebreather set (Viper), and
the training specifications for 08107 and 08108 have not been properly
integrated. In the opinion of the Court this is likely to cause confusion.

73.  NZBR 37 Art 0251 requires that Administrative and Instructional Staff posting
to an instructional billet are to have completed NZDF Course D11001 NZDF
Foundation Instructor prior to or as soon as practicable after posting. Neither of the
Dive Supervisor or the Standby Diver had this qualification.’ The Court's finding in
this regard is this was non-compliant.

74.  NZBR 45 is the prime reference for Navy and Special Operations Forces
diving. It provides the procedural rules and safety best practice for the conduct of
diving operations. In particular for an activity of this type the NZBR 45 highlights the
following:

a. Part 1, 3 - Section 3 - Clearance Diving Equipment; describes the
LAR7000 in both modes and the Standard Operating Procedures (SOPs)
for its preparation and use.

i.  Article 0334 - In-Water Gas Switching, stipulates the policies and
procedures for its use as follows: “The LAR7000 facilitates underwater
gas switching between Nitrox and Oxygen modes - a feature utilised
when operationally expedient. This facility is only to be utilised in
accordance with the Dive Supervisor instructions and as briefed for
the intended dive profile”.

75. Gas-switching was not covered in the brief for the night dive activity on the 25
March 2019 or on any of the previous dives the students had participated on.** The
Court found that students admitted that Gas Switching, knowingly without Dive
Supervisor instruction, was undertaken during the dive on the evening of 25 March
including a suggestion that ADR Yarwood also undertook a practice that is not part
of the gas switching drill which involved turning off the oxygen cylinder, The Court’s
finding is this was non-compliant.

a. Part 1, 2 - Regulations, Section 2 - Responsibilities and Personnel
Requirements. This section provides policy on command and diver
responsibility for safety. Article, 0211 - Dive Supervisor responsibilities
including the following inset articles:

138 Witnecs &, Fxhibit W, Tag 18
133 Witness 13, Re-interview, Page 18, Line 26,
140 \Witness 17, Page 14, Line 17-25.
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i.  Article 0211, paragraph 1: The Dive Supervisor is not to be
designated any additional tasks while involved in a supervision of a
dive.

1.  The Dive Supervisor was undertaking multiple roles during the
task fulfilling the role of coxswain for the safety boat and that of
an attendant. The Court’s finding is this was non-compliant.

ii.  Article 0211, paragraph 4(h): The Dive Supervisor is to ensure the
minimum required attendants and standby divers are present in
accordance with Article 0278 and Annex 2B.

1.  The minimum number of personnel to support a dive activity of
this type was not in accordance with the article as there were no
attendants present on the night. The Court’s finding is this was
non-compliant.

ii.  Article 0284, Standby Diver: Availability. The Standby Diver was on
‘short notice' to move. This required the Standby Diver to be fully
dressed, with all equipment prepared, tested and reported to the Dive
Supervisor. This was relaxed by the Dive Supervisor which allowed
for equipment to be ‘slipped’ but kept close at hand. '*' The NZBR
goes on to say ‘in all other respects the diver is to remain ready to
enter the water’. This is supported by the statement ‘the standby diver
is to be located on the surface, as close as practical to where the
diving task is being carried out.’?

1 There was a period of time where the Standby diver |eft the dive
pontoon to go and make a cup of tea.?* Whilst he was still
reasonably close to the pontoon he was no longer either ready to
enter the water or as close as practical to the diving. The Courts
view is this is not a contributor to the incident or the response as
he had returned prior to the incident. However, it is symptomatic
of not enough personnel in attendance. The Court’s finding is
this was non-compliant.

iv. Article 0203, paragraph 1(m) - Divers Attendant: This is defined as
a qualified diver who (in this context) continuously watches a float
marking a diver or a swimmer.

141 NZBR 45, Article 0284, Para 2.b.
142 NZBR 45, Article 0284, Para 1.
19 Witness 17, Re-interview Page 10 Line 3-4.









37

Vii. Article 0204 - Operational Risk Management (ORM): Stipulates
prior to conducting any diving or maritime EOD operation a
comprehensive risk assessment is to be carried out. Furthermore, if
circumstances change during the operation the assessment is to be
updated and acted upon as appropriate.

A

The Temporary Memorandum stipulates before each day’s serial
a detailed brief (RNZN 260) and an ORM are to be completed'¥.
The Court heard a detailed brief was conducted prior to the night
dive on the 25 March 2019 which also included hazards from the
ORM.*® However, the ORM appears to be generic in nature and
was not a comprehensive analysis of the specific risks the
students faced in the night dive being undertaken. The Court's
finding is this is not compliant. The Court addresses the ORM at
TOR 2.9.

vii.  Article 0212 - Qualification Level required for supervising types
of Diving:

p

The table under this Article confirms the Dive Supervisor on the
night was at the rank level required to supervise the night dive.
The Court’s finding is this was compliant.

ix.  Article, 0219, Paragraph 3 - Diver Medical Technician (DMT):
Provides an overview of the comprehensive medical training a RNZN
DMT undertakes. Italso requires RNZN Diving School to have a DMT
on site whenever diving training is being conducted,

A

The Dive Supervisor and Standby Diver were DMT qualified and
both were in-date in accordance with ADAS at the time of the
accident. '*° Although, the duties of DMT are not to be carried
out by the Dive Supervisor, there is no such restriction on the
Standby Diver. Whilst both DMT qualified divers were in date
under ADAS regulations there were not in date with NZBR 45 as
a conflict exists between the currency timeframe of the ADAS
DMT Qualification (24 months) and RNZN DMT currency in the
NZBR 45 (12 months). The Court's finding is this was compliant.

In addition, a suitably qualified RNZN Medic was present,'® and
although not DMT qualified, nor required by orders, this did
provide for additional medical coverage. The presence of a

157 Witness 6, ExhibitV, Tabs 5 & 7.
58 \Witness 17, Page 6, Line 7-12.

39 Exhibit GGG & JJ).

180 \Witness 10, Page 5, Line 7.
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rate of utilisation it was not deemed something to be included in future medical
packs.?52

131.  In summary, the Court heard no evidence to suggest inappropriate medical
treatment contributed to the harm ADR Yarwood sustained. Once discovered, he
was bought to the surface and the appropriate first aid was applied despite the
difficult circumstances the individuals faced in both recovery underwater and
responsiveness to treatment, The Dive Medical Specialist reviewed the treatment
provided at the scene by medical services and the RNZN Medic, in his opinion the
appropriate medical treatment was provided in challenging circumstances and given
the likely hypoxic state.?®

Recovery and Emergency Response
TOR 3.4 Describe the recovery and emergency response to the event?
132. The following covers the recovery and emergency response which

commences at the time the companion diver surfaces with ADR Yarwood and ends
on securing of the scene at approximately 0400 26 March 20189,

Time Description
(Approx.)
2145%4 Companion Diver Surfaces with ADR Yarwood. Companion diver

inflated ADR Yarwood's buoyancy compensator, switched to
atmosphere, closed bubble diffuser, inflated counter lung and
splashes water indicating distress.?%

Diver Supervisor and Standby Diver bring boat alongside the diver
— an entangled line on ADR Yarwood is cut.?%®

ADR Yarwood is loaded on the boat/ Standby diver checks
responsiveness. ADR Yarwood is unconscious and not
breathing.?®”

Boat returns ADR Yarwood to Dive pontoon. Remaining Student
divers in the water inflate their buoyancy compensators and swim
back to pontoon. 28

282 \Witness 10, Page 11, Lines 24-25.

283 \Witness 29, Re-interview, Page 7, Lines 31-40

24 \Witness 6, Exhibit V, Section 1, Flag 5.

8% Witness 17, Page 10, Line 19; Witness 19, Page 4, Line 27,
288 Witness 17, Page 10, Lines 19-24.

287 \Witnese 17, Page 10, Lines 26-27.

288 Witness 17, Page 10, Lines 30-31, 36.
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c. WorkSafe — Advice of a notifiable event was sent by Health and Safety
Manager (Navy) 0853 26 March 2019;°"° and

d. Media Release 27 March 2019.37

OTHER
Any Other Matters
TOR 6.1 Comment on any other matters the Court considers relevant

170. Throughout the Court’s investigation it received several allegations and
unfavourable reports which are not considered to be directly relevant to the Court’s
Terms of Reference. These were directed for action outside the Court. Otherwise,
the Court has attempted to only bring those issues forth that it deems are safety
related or that provide visibility of opportunities for change to avoid future accidents.

171. Substance Abuse/Theft Allegations. During the course of evidence
gathering the Court heard a number of allegations. Firstly, one of suspected
substance abuse by divers (both students and operational divers).?7? This was
deemed outside the Court’s Terms of Reference and was referred to the Deputy
Chief of Navy for investigation and disposal. The Court understands this was
forwarded for Military Police investigation. Additionally, The Court heard of a
suspected theft from ADR Yarwood's locker in the intervening time from the incident
and date of securing of the locker.?”® The Court understands this information was
also advised to the Commanding Officer, HMNZS PHILOMEL and Military Police
were investigating.

172. Scene Security. All initial actions on the night were focused on recovery and
treatment of the ADR Yarwood. The Court heard that emergency services, police,
Head of School and duty personnel all arrived at the scene in quick succession ¥
The Court heard evidence the following was secured:

a. Immediate area (Dive Pontoon and Dive Compound area secured by
Officer of the Day (2205). 375

b, ADR Yarwood's Dive Set isolated and secured in the Dive Head of
Schools Office (2220).576

370 Witness 6, Exhibit V, Flag 1.

471 Witness 32, Exhibit AAA, Flag 7.
372 \Witness 27 Page 13, Line 3.

372 \Witness 27, Page 8, Line 31-32.
374 Witness 13, Page 12, Line 19-22,
375 Witness 3, Page 3, Line 17-19.
376 \Witness 13, Page 15, Lines 30-33.
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with an impression that the ADR Course is still perceived as a ‘Right of Passage’, or
a proving ground where a student’s mettle and fortitude is constantly tested in order
prove they are worthy of becoming a Qualified RNZN Diver. The Court thinks this is
to the detriment of developing a competent, technically sound and risk aware RNZN
Diver. The following are examples of testimony that have led to the concern the
Court holds around mind-sets still evident.

a. High Performance Week. The Psychologist, that instructed the students
during their high performance week, noted a perception and status that
even direct entry candidates held a perception that the dive trade was elite
and a very special group. She proposed that if Direct Entry candidates
held this perception then it was likely the students and staff also held this
opinion.37

b. Post the High performance week testimony suggests that many of the
principles taught were not adhered to by junior instructors, with a feeling
that instead of a carefully structured adult learning environment the
students were instead regularly being ‘thrashed’ when their performance
was not up to scratch. 388

c. The Diver Consolidation Log was presented to the Court as a means of
encouraging correct behaviour traits in personnel when undergoing dive
training and was approved by training Governance. *#¢ The Court heard it
is often used, and at times was used beyond the limits prescribed.?%® The
Court heard students will do what they can to appear competent and avoid
corrective action.*"

d. Physical Training and Mud Run. The Able Diver Course Temporary
Memorandum decreed Physical Training (PT) was to be supervised by the
PT Staff only.3% However, it appears this does not apply to all activities
that test the student’s physical abilities. The Court heard that when
conducting mud runs there was no PT Staff supervision. There was no
definitive reason given to the Court for this, 3% which was of concern given
it was widely considered one of the most physically challenging activities
conducted.3%

e. Indicative of the undercurrent of ‘old school’ culture that appears to exist is
the purpose and application of the mud run. The Court heard that an event

37 Witness 12, Page 7, Line 1-6.

388 Witness 25, Page 3, Lines 15-20; Witness, ?age 18, Line 29.

389 Witness 13, Exhibit KK.

330 Witness 27, Page 5, Lines 1-2.

31 Witness 33, Page 9, Lines 8-11.

392 Witness 1, Exhibit B.

393 Witness 36, Page 4, 78 = 29.

¥4 \Witness 11, Page 15, Lines 9-10; Witness 36, Page 4, Lines 26-27.
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(Resource problems, Personnel Selection and Staffing, Policy and Process Issues,

Climate/Culture Influences)

Resource Problems . Pressure for introduction of rebreather
capability.
2. Pressure for training of students on rebreather.
Personnel staffing 3. Potentially inadequate Governance of Dive
Schoal (current governance too remote/no
capacity).
4. Potentially inadequate staff resourcing at Dive
School and insufficient induction.
Policy & Process 5. Unclear policies specific to Dive School — use of
some operational policy and issues around non-
compliance of policy for various reasons.
6. Confusion and challenges around refresher
requirements for DMT verse ADAS.
7. RNZN 2180 process unclear as to personnel coverage
and risk assessment conducted for student divers at
Dive Schooal.
8. Document version control and policy misalignment with
training material.
Climate & Culture 9. Undercurrent of must have a physically demanding
course culture remains.

(Supervisory Violations, Planned Inappropriate Operations, Inadequate Supervision)

1. Not enough Attendants present in accordance with
NZBR 45.

Inadequate Supervision 2. Student Divers swimming solo.
3. Potentially inadequate controls underwater for level of 4
experience. <

Supervisory Violations

(Environment, Personnel Facters, Condition of Individuals Physical' or Mental state)

Environment 1. Nil underwater visibility.
ersonnel 2. Collective course members' ‘'drive’ to be the best.
ndividual 3. Possible fatigue,

4. Pressure to increase endurance,

5. Mind-set to 'push through’ from pressure to perform.

(Errors, Violations)

Violation - 1. Unauthorised Practice (Procedural violation). Most likely
individual switched to Oxygen mode & turned off
his own Oxygen cylinder when not authorised.

T Y I, SRR o L e i i S I,
Figure 2: The Court's adaptation of the US Department of Defence Human Factors Model Reason
Model (Reason, 1990).
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IN CONFIDENCE

208. During the course of this inquiry the Court became aware that a number of
recommendations from previous Courts of Inquiry have yet to be implemented or
embedded. However, the Court feels strongly, to make effective change, a plan must
be developed and apprepriately resourced. Furthermore, a full and frank dialogue
with relevant parties ensuring involvement and buy in with the Dive fraternity is
required. It's the Court's view a mind-set change will require individuals to
understand the philosophy behind any changes and be part of the process if
progress is to be made and endure.

Dated at HMNZS PHILOMEL on 03 September 2019.

President

Members












