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Office of the Minister of Defence
Cabinet Legislation Committee

ARMED  FORCES  DISCIPLINE  LEGISLATION  AMENDMENT  BILL  –
APPROVAL FOR INTRODUCTION

Proposal

1. This  paper  seeks  approval  to  introduce  the  Armed  Forces  Discipline
Legislation Amendment Bill (the Bill) on 16 December 2025.

Policy

2. The Bill comprises amendments to the Armed Forces Discipline Act 1971 
(AFDA), Court Martial Act 2007, and Court Martial Appeals Act 1953. The 
amendments modernise the military justice system of the New Zealand 
Defence Force [ERS-22-MIN-0048 and ERS-22-SUB-0048 refers]. These 
amendments will make the military justice system easier to navigate and 
administer, to better enable command to focus on operational outputs.

3. The Bill includes nine substantive policy changes:

3.1 Creating a Minor Disciplinary Sanction (MDS) System  to address
very low-level offending more efficiently without the need to record a
formal disciplinary charge.

3.2 Transferring responsibility to investigate and prosecute serious,
complex or sensitive offending, including sexual offending, out of
the chain of command to the Director of Military Prosecutions.

3.3 Extending the right to elect trial by Court Martial to all but a subset
of the most low-level offences.

3.4 Updating existing search powers under s 95 AFDA and creating new
powers to search Defence Areas and carry out drug testing. 

3.5 Establishing a new search warrant framework subject to judicial
oversight of searches of electronic devices and providing new powers
for a judge to authorise the NZDF Military Police Unit to search areas
outside of  a  Defence Area that  are owned,  occupied,  or  used by a
member of the Armed Forces, or to issue production orders requiring
documents from third parties.

3.6 Aligning bail provisions more closely with the Bail Act 2000.

3.7 Amending appeal powers so the Director of Military Prosecutions can
appeal  certain summary trial  decisions in line with the appeal  rights
available to prosecutors in the civilian criminal justice system under the
Criminal Procedure Act 2011.
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3.8 Updating  powers  to  address  contempt  of  court  and  disruptive
behaviour for closer alignment with the Contempt of Court Act 2019.

3.9 Implementing  a  new  scheme  to  address  the  use  of  National
Security Information in Court Martial proceedings  that applies the
special  procedures  in  Part  2  of  the  Security  of  Information  in
Proceedings Act 2022.

4. The Bill also includes additional proposals that are minor or technical in nature
and which largely clarify and update existing provisions.  For example, the Bill
increases protections for  persons under the age of 18;  imposes additional
safeguards  on  the  use  of  detention;  clarifies  suppression  orders  and
authorises publication of summary trial decisions; and creates new powers for
the Summary Appeal Court to substitute findings, increase punishments, and
direct re-trials.

5. The Minister made minor policy decisions in relation to the Bill as authorised
by  Cabinet  [ERS-22-MIN-0048  paragraph  24].  Those  decisions  were
consistent with the objectives of the Bill and the overall framework approved
by Cabinet.  They included:

5.1 Restricting the manner of search that can be conducted on persons in 
Service custody;

5.2 Not requiring a warrant to search NZDF-issued electronic devices and 
not requiring explicit authorisation to search material accessible from, 
but not stored on, an electronic device or other device containing data;

5.3 Making provision for preservation orders to be made for evidence 
obtained under a production order;

5.4 Not proceeding with technical changes to authorise a process for 
access to Court Martial documents; and

5.5 Not proceeding with an amendment specifying steps a Court of Inquiry 
is required to take before making a finding adverse to an individual on 
the basis that the amendment is unnecessary.

5.6 Limiting the updated search powers, namely (1) command search 
powers and (2) searches of Defence Areas, naval ships, or military 
aircraft by Officers in Charge, to situations where the offence suspected
or believed to have been committed is an imprisonable offence.

Impact analysis

6. No Regulatory Impact Statement has been prepared.  Treasury determined 
the Bill is exempt because a RIS would substantively duplicate the analysis in 
the Ministry of Defence’s Summary Report on Military Justice of June 2019.  A
number of minor amendments in the Bill would also be exempt because they 
are suitable for inclusion in a revision Bill or they repeal or remove redundant 
legislative provisions.
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Compliance

7. The Bill complies with:

7.1 The principles of the Treaty of Waitangi;

7.2 The New Zealand Bill of Rights Act 1990 (BORA) and the Human 
Rights Act 1993; 

7.3 The disclosure statement requirements (the disclosure statement is 
attached to this paper);

7.4 The principles and guidelines set out in the Privacy Act 2020;

7.5 Relevant international standards and obligations; and

7.6 The Legislation Guidelines (2021), maintained by the Legislation 
Design and Advisory Committee, with the exception of Guidelines: 
21.3, 21.4, and 27.1 where the Armed Forces context required the 
adoption of a slightly different approach.  

8. The Bill is being vetted by the Ministry of Justice for compliance with BORA.
However, NZDF considers that the Bill is BORA consistent.  The Bill either does
not implicate BORA rights, or any impact on those rights amount to reasonable
limitations that can be demonstrably justified in a free and democratic society in
accordance with s 5 BORA.

9. Aspects of the Bill may implicate certain rights affirmed by BORA, including the
rights  to  freedom of  expression  (s  14),  to  be  secure  against  unreasonable
search (s 21),  not  to  be arbitrarily  arrested or detained (s 22),  to  minimum
standards of criminal procedure (s 25), and to justice (s 27).

10. Officials consider that, on balance the impact on these rights is justified under s
5 of BORA considering the legitimate objectives of maintaining good order and
discipline  within  the  Armed Forces  to  ensure  operational  effectiveness  and
service ethos, the proper administration of justice and court proceedings, and
the  protection  of  national  security.   The  Court  Martial  Appeal  Court  has
observed  that  members  of  the  Armed  Forces  are  subject  to  a  disciplinary
regime that may modify access to the rights guaranteed to citizens.

11. The Bill contains safeguards that are intended to ensure that impacts on BORA
rights are reasonable and no greater than necessary to achieve the desired
objective:

11.1 Sensitive search powers (to search vehicles or premises outside 
Defence Areas and electronic devices) and production orders will apply 
relevant provisions of the Search and Surveillance Act 2012.  The other 
search powers will only apply to persons subject to the AFDA. Command
search powers and Defence Area search powers will be limited to where 
the offence suspected or believed to have been committed is an 
imprisonable offence. 
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11.2 The drug testing power is limited to situations where there are grounds to
suspect that a drug offence has been committed.  There is no power for 
random drug testing or for blood testing.  Testing must be conducted in 
accordance with procedures prescribed in Defence Force Orders.

11.3 The Bill proposes ten offences that will apply to both civilians and 
persons subject to the AFDA.  Each of these offences are identical to 
existing offences in civilian legislation.  The procedural and substantive 
protections for civilians charged with these offences (including as to bail, 
sentencing, parole, and appeals) will be the same as those which apply 
to the equivalent civilian offences.

11.4 The Bill proposes a limited detention power to address disruptive 
behaviour in court proceedings. This power is identical to that in the 
Contempt of Court Act 2019 and its maximum duration is one court 
sitting day.  Persons subject to the AFDA may also be ordered to attend 
a specified place for the purposes of drug testing. However, the Court 
Martial Appeals Court has held that the giving and obeying of lawful 
orders does not constitute “detention” in the military context because it is 
part of the ordinary discipline of service life.

11.5 The minimum standards of criminal procedure are not directly implicated 
by the very low-level of offending disposed of through the MDS System 
because no charge will be laid, and no conviction will be entered.  In any 
event, NZDF personnel will have the option to elect a summary trial 
instead of proceeding through the MDS System. If they decide to 
proceed with MDS, they will have a right of review of the proposed 
sanction before it is imposed which ensures compliance with the right to 
the observance of principles of natural justice.  General oversight of the 
MDS System will be provided by the Inspector-General of Defence.

11.6 The proposal to extend the right to elect trial by the Court Martial to all 
offences except for a subset that will be identified in Defence Force 
Orders enhances compliance with the right to a fair and public hearing by
an independent and impartial court.

11.7 The proposals to increase protections for young people within the military
justice system enhances compliance with the right to be dealt with in a 
manner that takes account of a child’s age.

11.8 The reversal of the presumption that offenders are not entitled to bail as 
of right enhances compliance with the right to be released on reasonable
terms and conditions unless there is just cause for continued detention.

11.9 The proposals relating to contempt of court and non-publication orders 
implicate the right to freedom of expression.  The existing provisions on 
which these proposals are based (in the Contempt of Court Act 2019  
and Criminal Procedure Act 2011) were assessed to be consistent with 
this right.

11.10 The proposals relating to the use of security information in proceedings 
engage the rights to minimum standards of criminal procedure and to 
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justice.  These provisions are based on the Security Information in 
Proceedings Act 2022 which aimed to ensure the limitation of these 
rights was justifiable and no more than reasonably necessary.  The 
provisions of that Act were designed to be closely connected to the 
policy objective of protecting national security and proportionate to the 
necessary protection of national security. The overarching judicial 
discretion provides a significant safeguard.

Consultation

12. The  following  agencies  were  consulted  on  this  paper:  Ministry  of  Justice,
Ministry of Defence, Te Puni Kōkiri.

Binding on the Crown

13. The Cabinet External Relations and Security Committee agreed that the Bill is
binding on the Crown [ERS-22-MIN-0048 refers].

Creating new agencies or amending law relating to existing agencies

14. The Bill does not create any new agencies.

15. The  Bill  amends  the  functions  of  certain  personnel  and  entities  within  the
Armed  Forces  military  justice  system  (including  the  Director  of  Military
Prosecutions, the Provost Marshal, Disciplinary Officers, the Summary Appeal
Court, the Court Martial and the Court Martial Appeals Court).  The explanatory
note sets out the main changes to these functions which are necessary to give
effect to the Bill’s proposals.

Allocation of decision-making powers

16. The Bill  includes amendments to  the Court  Martial  Act  2007 and the Court
Martial Appeals Act 1953, largely to empower judges of the Court Martial and
Court  Martial  Appeal  Court  to  authorise  search  warrants  and  deal  with
contempt and other forms of disruptive behaviour in court proceedings.  

Associated regulations

17. Regulations will be required to amend the Armed Forces Discipline Rules of
Procedure 2008 and potentially the Armed Forces Discipline Regulations 2008
to give effect to the Bill.  A commencement of one year after the Bill receives
Royal Assent is proposed to allow for these regulations to be prepared.

Other instruments

18. The Bill makes provision for certain matters to be specified further in Defence
Force Orders (DFOs).   The power for  the Chief  of  Defence Force to  issue
DFOs for this purpose is consistent with his functions and powers under s 25
and 27 Defence Act 1990, and his existing power under s 206 Armed Forces
Discipline  Act  1971.   DFOs  have  the  status  of  secondary  legislation,  are
published internally by the NZDF and are subject to disallowance under the
Legislation Act 2019.
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5. agree that the Government propose that the Bill be:
5.1 Referred to the Foreign Affairs, Defence and Trade committee for

consideration; 
5.2

Authorised for lodgement

Hon Judith Collins
MINISTER OF DEFENCE
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Departmental Disclosure Statement

Armed Forces Discipline Legislation Amendment Bill

The departmental disclosure statement for a Government Bill seeks to bring together in
one place a range of information to support and enhance the Parliamentary and public 
scrutiny of that Bill. 

It identifies:

 the general policy intent of the Bill and other background policy material;

 some of the key quality assurance products and processes used to develop and test
the content of the Bill; 

 the presence of certain significant powers or features in the Bill that might be of 
particular Parliamentary or public interest and warrant an explanation.

This disclosure statement was prepared by the New Zealand Defence Force.

The New Zealand Defence Force certify that, to the best of their knowledge and 
understanding, the information provided is complete and accurate at the date of 
finalisation below.

3 December 2025.
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Part One: General Policy Statement

This Bill is an omnibus Bill that amends more than 1 Act and is introduced under 
Standing Order 267(1)(a) because the amendments deal with an interrelated topic that 
can be regarded as implementing a single broad policy.  That single broad policy is to 
make the military justice system easier to navigate and administer, to better enable 
command to focus on operational outputs.

The military justice system applies to uniformed Armed Forces personnel within the 
New Zealand Defence Force.  It is a unique system that runs parallel to, but does not 
replace, the civilian justice system.  It is established under the Armed Forces Discipline
Act 1971, the Court Martial Act 2007 and the Court Martial Appeals Act 1953.  Unlike 
the civilian justice system, the military justice system applies to Armed Forces 
personnel everywhere in the world.

Strong military discipline is central to ensuring the New Zealand Defence Force’s 
operational effectiveness.  Military discipline’s primary purpose is to create a cohesive 
and effective fighting force.  It enables a military to function as a unit, adhering to rules, 
regulations, and orders to achieve specific goals.  This discipline, which encompasses 
both external enforcement of rules and internal self-control, is essential for successful 
missions and maintaining order within the ranks. 

Consistent with this, a wide range of behaviour is an offence in the military context—
ranging from very minor offending (such as being late for duty) to very serious 
offending (such as assisting the enemy).  Offences against the ordinary civilian law of 
New Zealand are also offences within the military justice system (such as assault, 
sexual violence, or misuse of drugs).  Most charges are prosecuted at summary trial 
and only the most serious offences are referred to the Director of Military Prosecutions 
for trial by the Court Martial.

The military justice system currently works well for mid-level offending.  However, the 
summary trial system has proved to be too complex and time-consuming for low-level 
offending.  The current system also does not respond well to serious, complex or 
sensitive offending—including sexual violence offending.  In addition, the search 
powers contained in the Armed Forces Discipline Act 1971 are out of date and hamper 
the effective investigation of offending.  Other aspects of the military justice system 
require updating to reflect developments that have taken place within the civilian 
criminal justice system and the broader legal environment.

The changes in the Bill are designed to address these concerns and ensure that the 
military justice system is fair, efficient, and transparent and—

 supports the maintenance of military discipline within the New Zealand Defence
Force:

 is portable, expeditious, and as simple as possible—and capable of functioning 
in a range of different operational environments:

 is fair to both victims and the accused and continues to protect the rights 
recognised in the New Zealand Bill of Rights Act 1990.

The key substantive changes made by the Bill are as follows:
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 creation of a new minor disciplinary sanction system, which will provide a faster,
more efficient, and more transparent way of dealing with very low-level 
offending (such as being late for duty):

 transfer of responsibility for serious, complex, or sensitive offending out of the 
chain of command to the Director of Military Prosecutions:

 extension of the right to elect trial by the Court Martial to all offences except for 
a subset that will be identified in Defence Force Orders:

 updating the existing search power under section 95 of the Armed Forces 
Discipline Act 1971, together with the creation of new powers to search defence
areas and carry out drug testing:

 establishment of a new search warrant framework providing judicial oversight of
searches of electronic devices and providing new powers for a Judge to 
authorise the New Zealand Defence Force Joint Military Police Unit to search 
areas outside of a defence area owned, occupied, or used by a member of the 
Armed Forces, or to request documents from third parties:

 better alignment of bail provisions with those that apply in the civilian criminal 
justice system under the Bail Act 2000:

 provision for the Director of Military Prosecutions to appeal against certain 
summary trial decisions, in line with the appeal rights available to prosecutors in
the civilian criminal justice system under the Criminal Procedure Act 2011:

 updating of powers to address disruptive behaviour and contempt of court to 
better align with the Contempt of Court Act 2019:

 application of the special procedures in Part 2 of the Security Information in 
Proceedings Act 2022 to certain proceedings in the Court Martial and Court 
Martial Appeal Court.

The main legislative changes are amendments to the Armed Forces Discipline Act 
1971 and the Court Martial Act 2007.  Amendments are also made to the Court Martial 
Appeals Act 1953, the Search and Surveillance Act 2012, the Crimes Act 1961, the 
Security Information in Proceedings Act 2022, Te Ture mō Te Reo Māori 2016/Māori 
Language Act 2016, and the New Zealand Sign Language Act 2006.
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Significant decision-making powers

4.6. Does this Bill create or amend a decision-making power to make 
a determination about a person’s rights, obligations, or interests 
protected or recognised by law, and that could have a significant 
impact on those rights, obligations, or interests?

YES

In addition to the new offence and penalty provisions described at 3.4, the Bill amends the 
following decision-making powers that could have a significant impact on a person’s rights, 
obligations or interests:

Clauses 27- 28 establish a new search warrant framework empowering Court Martial Judges 
to authorise NZDF Military Police to: search electronic devices; search areas outside of a 
Defence Area that is owned, occupied, or used by a member of the Armed Forces; or to issue
production orders requiring documents from third parties.

Clause 28 (inserting ss 99I - 99N) creates new powers to require persons subject to the 
AFDA to submit to drug or alcohol testing where there are reasonable grounds to believe the 
person has committed a drug or alcohol offence.

Clause 31 amends AFDA and clause 133 amends the Court Martial Act 2007 to empower the
Judge Advocate General and Court Martial Judges respectively to grant bail if: the person is 
entitled to bail as of right, the person is 17 or 18 years old and has not previously been 
sentenced to imprisonment, and in every other case unless there is just cause for continued 
detention.

Clause 48 amends the circumstances in which an officer is empowered to act as a 
Disciplinary Officer.  Clauses 56 and 60 - 71 set out the procedural steps that must be 
followed in respect of charges that proceed through the summary trial process and any 
punishment that is imposed.  Clause 77 requires Disciplinary Officers to decide whether to 
publish a summary trial decision.

Clauses 42 (inserting s 102D), 73 and 82 amend the powers of the Director of Military 
Prosecutions when charges are referred, and empower the Director to appeal punishments 
and discharges of persons found guilty by Disciplinary Officers, and appeal to the Summary 
Appeal Court on questions of law.

Clause 88 empowers the Summary Appeal Court to substitute a finding of guilty and impose 
or substitute any punishment that would have been available to the Disciplinary Officer.

Clause 101 (inserting s 150F) empowers Disciplinary Officers and Courts of Inquiry to 
exclude persons who wilfully disrupt proceedings. Clause 101 (inserting ss 150G and 150H) 
empowers the Summary Appeal Court, Court Martial, and Court Martial Appeal Court to 
exclude persons who wilfully disrupt proceedings, order that the person be held until the court
rises for the day, and cite a person for disruptive behaviour. Clause 101 (inserting s 150J) 
empowers the Court Martial to order that any person take down or disable public access to 
publication of certain Court Martial trial information.

10
43f7icik5e 2025-12-16 07:43:19

Proa
cti

ve
ly 

Rele
as

ed
 by

 th
e M

ini
ste

r o
f D

efe
nc

e



Proa
cti

ve
ly 

Rele
as

ed
 by

 th
e M

ini
ste

r o
f D

efe
nc

e



Armed Forces Discipline Legislation Amendment Bill
Government Bill

Explanatory note

General policy statement
This Bill is an omnibus Bill that amends more than 1 Act and is introduced under
Standing Order 267(1)(a) because the amendments deal with an interrelated topic that
can be regarded as implementing a single broad policy. That single broad policy is
to make the military justice system easier to navigate and administer, to better enable
command to focus on operational outputs.
The military justice system applies to uniformed Armed Forces personnel within the
New Zealand Defence Force. It is a unique system that runs parallel to, but does
not replace, the civilian justice system. It is established under the Armed Forces
Discipline Act 1971, the Court Martial Act 2007 and the Court Martial Appeals Act
1953. Unlike the civilian justice system, the military justice system applies to Armed
Forces personnel everywhere in the world.
Strong military discipline is central to ensuring the New Zealand Defence Force’s
operational effectiveness. Military discipline’s primary purpose is to create a cohesive
and effective fighting force. It enables a military to function as a unit, adhering
to rules, regulations, and orders to achieve specific goals. This discipline, which
encompasses both external enforcement of rules and internal self-control, is essential
for successful missions and maintaining order within the ranks.
Consistent with this, a wide range of behaviour is an offence in the military context—
ranging from very minor offending (such as being late for duty) to very serious
offending (such as assisting the enemy). Offences against the ordinary civilian law
of New Zealand are also offences within the military justice system (such as assault,
sexual violence, or misuse of drugs). Most charges are prosecuted at summary trial
and only the most serious offences are referred to the Director of Military Prosecu‐
tions for trial by the Court Martial.
The military justice system currently works well for mid-level offending. However,
the summary trial system has proved to be too complex and time-consuming for

PCO 23514/44.0
Drafted by the Parliamentary Counsel Office
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low-level offending. The current system also does not respond well to serious, com‐
plex or sensitive offending—including sexual violence offending. In addition, the
search powers contained in the Armed Forces Discipline Act 1971 are out of date
and hamper the effective investigation of offending. Other aspects of the military
justice system require updating to reflect developments that have taken place within
the civilian criminal justice system and the broader legal environment.
The changes in the Bill are designed to address these concerns and ensure that the
military justice system is fair, efficient, and transparent and—
• supports the maintenance of military discipline within the New Zealand

Defence Force:
• is portable, expeditious, and as simple as possible—and capable of functioning

in a range of different operational environments:
• is fair to both victims and the accused and continues to protect the rights

recognised in the New Zealand Bill of Rights Act 1990.
The key substantive changes made by the Bill are as follows:
• creation of a new minor disciplinary sanction system, which will provide a

faster, more efficient, and more transparent way of dealing with very low-level
offending (such as being late for duty):

• transfer of responsibility for serious, complex, or sensitive offending out of the
chain of command to the Director of Military Prosecutions:

• extension of the right to elect trial by the Court Martial to all offences except
for a subset that will be identified in Defence Force Orders:

• updating the existing search power under section 95 of the Armed Forces Dis‐
cipline Act 1971, together with the creation of new powers to search defence
areas and carry out drug testing:

• establishment of a new search warrant framework providing judicial oversight
of searches of electronic devices and providing new powers for a Judge to
authorise the New Zealand Defence Force Joint Military Police Unit to search
areas outside of a defence area owned, occupied, or used by a member of the
Armed Forces, or to request documents from third parties:

• better alignment of bail provisions with those that apply in the civilian criminal
justice system under the Bail Act 2000:

• provision for the Director of Military Prosecutions to appeal against certain
summary trial decisions, in line with the appeal rights available to prosecutors
in the civilian criminal justice system under the Criminal Procedure Act 2011:

• updating of powers to address disruptive behaviour and contempt of court to
better align with the Contempt of Court Act 2019:

• application of the special procedures in Part 2 of the Security Information in
Proceedings Act 2022 to certain proceedings in the Court Martial and Court
Martial Appeal Court.

2 Armed Forces Discipline Legislation Amendment Bill Explanatory note
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The main legislative changes are amendments to the Armed Forces Discipline Act
1971 and the Court Martial Act 2007. Amendments are also made to the Court
Martial Appeals Act 1953, the Search and Surveillance Act 2012, the Crimes Act
1961, the Security Information in Proceedings Act 2022, Te Ture mō Te Reo Māori
2016/Māori Language Act 2016, and the New Zealand Sign Language Act 2006.

Departmental disclosure statement
The New Zealand Defence Force is required to prepare a disclosure statement to
assist with the scrutiny of this Bill. The disclosure statement provides access to
information about the policy development of the Bill and identifies any significant or
unusual legislative features of the Bill.
A copy of the statement can be found at [PPU to insert URL and link] (if it has been
provided for publication).

Regulatory impact statement
A regulatory impact statement is not required for this Bill.

Clause by clause analysis
Clause 1 is the Title clause.
Clause 2 is the commencement clause.

Part 1
Amendments to Armed Forces Discipline Act 1971

Part 1 amends the Armed Forces Discipline Act 1971 (the principal Act).
Clause 4 amends section 2 (interpretation) to add new defined terms, modify existing
definitions, and make other minor changes.

Amendments to Part 1
Clauses 5, 6, and 7 make minor amendments to sections 13, 16, and 18 to remove an
obsolete reference to a sentence (of death) being carried out, clarify the terminology
used to describe the disposal of a charge under Part 5, and update a cross-reference to
section 20.
Clause 8 replaces section 20, which limits the time within which offences against the
principal Act may be dealt with under that Act, with new sections 20 and 20A.
Under new section 20(1), the limitation period for a minor offence (punishable by
imprisonment of 2 years or less) or a mid-level offence (punishable by imprisonment
of 7 years or less) is (respectively) 3 or 5 years after the date on which the alleged
offence was committed. There is no limitation period for serious offences (punishable
by imprisonment for more than 7 years or life) or loyalty offences against specified
provisions of the principal Act. The limitation period for an offence against section
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74(1), which allows civilian offences to be tried as offences against the principal Act,
is the same as for the corresponding civilian offence.
New section 20(2) sets out how those limitation periods work when the person who is
alleged to have committed an offence against the principal Act is a prisoner of war,
is absent without leave, or is imprisoned in a civilian prison, and sets out how they
apply to offences against the principal Act when a person ceases to be subject to that
Act.
New section 20A limits the time within which a person who has ceased to be subject
to the principal Act may be charged with an offence against that Act. This limitation
period applies to offences against the principal Act committed by the person while
they were subject to that Act. New section 20A does not limit the time within which—
• a person may be charged with an offence against section 74 of the principal Act

that was committed outside New Zealand; or
• a civilian authority may charge the person with an offence that is not an offence

against the principal Act.
Clauses 9 and 10 amend sections 21 and 22, which prevent a person from being
tried—
• under civil law in respect of an offence that is substantially the same as an

offence disposed of under the principal Act; or
• under the principal Act in respect of an offence that is substantially the same

as an offence disposed of by another State’s civilian criminal court or military
tribunal; or

• under the principal Act for an offence that has already been disposed of under
that Act.

The amendments to sections 21 and 22 incorporate references to the minor disciplin‐
ary sanction system, remove references to other offences taken into consideration by
the Court Martial when passing a sentence, and, for the purposes of section 22, allow
for the possibility of a disciplinary officer’s decision to acquit a person being quashed
on appeal under new section 124B. (The provision of the Court Martial Act 2007
that allows the Court Martial to take other offences into consideration when passing a
sentence is repealed by clause 137.)

Amendments to Part 2
Clauses 11 and 12 amend sections 37 and 69 to add cross-references to new provi‐
sions.
Clause 13 amends section 70, which provides for offences relating to proceedings of
a military tribunal or court of inquiry. The amendments extend the section to cover
conduct relating to proceedings in the Court Martial Appeal Court, remove the Court
Martial-specific penalties in section 70(3), and add a guidance note.
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Amendments to Part 3
Clause 14 amends section 79 (Court Martial to pass 1 sentence only) to remove
references to the Court Martial taking other offences into account when passing a
sentence.
Clause 15 amends section 82, which deals with matters relating to dismissal from
the Armed Forces after being sentenced by the Court Martial, to provide that, if a
person is sentenced to dismissal from His Majesty’s Service, the sentence takes effect
immediately (unless the person is also serving a term of imprisonment or detention).
This alters the position provided for in section 66(3) and (4) of the Court Martial Act
2007, where a sentence of dismissal does not take effect until after any appeal rights
have been exhausted.
Clause 16 inserts new section 82A, which addresses what happens when a sentence
of dismissal that has taken effect is quashed on appeal. Under new section 82A, the
default position is that the person who was dismissed is immediately reinstated and
deemed never to have been dismissed. However, the appeal court can order that the
person not be reinstated, or modify the terms of their reinstatement, if satisfied it is in
the interests of justice to do so.
Clause 17 amends section 85 (punishment by fine) to allow the Court Martial to
impose a fine exceeding the maximum amount specified in section 85(3) when
imposing fines under specified provisions dealing with disruptive behaviour and
military member misconduct during a proceeding.
Clause 18 inserts new section 85A, which prohibits the Court Martial from passing a
sentence that includes more than 1 of the following punishments: a fine, a sentence of
imprisonment, and a sentence of detention.

Amendments to Part 4
Clauses 19 to 38 amend Part 4 of the principal Act and divide its provisions into the
following 7 subparts:
• new subpart 1 (arrest) (section 88 to new section 92B):
• new subpart 2 (detention) (sections 93 to 93C):
• new subpart 3 (search) (new section 95 to new section 98K):
• new subpart 4 (production orders and preservation directions) (new sections 99

to 99D):
• new subpart 5 (further provisions about search, production orders, and preser‐

vation directions) (new sections 99E to 99H):
• new subpart 6 (drug and alcohol testing) (new sections 99I to 99N):
• new subpart 7 (duties in relation to person arrested, bail, and other matters)

(sections 100 to 101D).
Clause 19 amends the Part 4 heading.
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New subparts 1 (arrest) and 2 (detention)
Clauses 20 and 22 insert headings for new subparts 1 and 2 of Part 4.
Clauses 21 and 23 replace section 94 (reasonable force may be used to arrest or
search) with an equivalent arrest-specific provision: new section 92B. (Use of force in
connection with the search of a person is now provided for in new section 98C.)

New subpart 3 (search)
Clauses 24 to 27 insert a heading for new subpart 3 of Part 4 and replace and amend
provisions of the principal Act that fall within that new subpart (sections 95 to 98)
to—
• replace section 95, which empowers a commanding officer to search for

evidence of an offence against the principal Act within the limits of their
command, with 2 new sections containing search powers (new sections 95A
and 95B):

• give members of the Military Police a power to search, under warrant, beyond
the limits of those new search powers (new section 98A):

• provide for matters relating to how searches under the principal Act may or
must be carried out.

Clause 24 replaces section 95 with new sections 95 to 95B.
New section 95 defines terms used in new subpart 3 of Part 4.
New sections 95A and 95B give commanding officers, superior commanders, and
officers in charge of a defence area a statutory power to search people, places,
vehicles, and other things within the limits of their command for the purpose of
finding evidential material in respect of an offence against the principal Act that
is punishable by a term of imprisonment. The requirement that a search under new
section 95A or 95B relate to an imprisonable offence prevents the search powers from
being used to find evidence of an alleged offence that, for example, is punishable by a
fine only, but does not prevent the powers from being used to find evidence of alleged
offending in respect of an imprisonable offence that, if proven, would be unlikely to
result in a sentence of imprisonment.
Like current section 95 of the principal Act, new sections 95A and 95B are intended
to operate as limits on the ability of a superior officer to use their command power to
search for evidence of offending against the principal Act (see R v A [2019] NZHC
293 at para 22 in relation to existing section 95).
A commanding officer, superior commander, or officer in charge of a defence area
may carry out a search under new section 95A or 95B personally or authorise another
person to carry out the search in accordance with the requirements of the relevant
section.
Clause 25 amends section 96 (searches to prevent smuggling, etc) to remove a redun‐
dant reference to what may be searched under that section (as this is now covered by
new section 98).
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Clause 26 updates section 97 (customary powers of search not affected) to refer to
new sections 95A and 95B (instead of section 95).
Clause 27 replaces section 98 with new sections 98 to 98K, which provide for other
search powers and matters relating to how searches under the principal Act may be
carried out.
New section 98—
• provides for the search of a person in service custody (as currently provided for

in section 98(1) and (2)); and
• requires that Search and Surveillance Act 2012 rub-down searches carried out

in connection with an arrest or detention under the principal Act be dealt
with as a search under that Act (rather than a search under the Search and
Surveillance Act 2012 to which Part 4 of that Act applies).

See also clause 160, which makes associated amendments to the Search and Surveil‐
lance Act 2012.
New section 98A provides for a member of the Military Police to search a place,
vehicle, or other thing under warrant. This search power supplements the search
powers in new sections 95A and 95B by allowing a member of the Military Police to
obtain a warrant to carry out a search that goes beyond what may be done under those
sections.
The new section 98A search power expressly applies specified provisions of the
Search and Surveillance Act 2012 (see new section 98A(2) and (3) and new Schedule
9 of the principal Act).
The other search powers in new subpart 3 of Part 4 do not apply provisions of the
Search and Surveillance Act 2012 in this way. However, many of the provisions in
new subpart 3 dealing with how searches are carried out are based on provisions of
that Act (see new sections 98B, 98C, and 98F to 98J).
New sections 98B and 98C set out things that a person carrying out a search of a
place, vehicle, or other thing, or a search of a person, may do and provide for other
matters relating to how those searches may be carried out.
New section 98D provides for Defence Force Orders to be issued in relation to the
new section 95A or 95B search powers. Those orders may—
• prescribe the procedure for making, and the record-keeping requirements in

relation to, decisions under those sections:
• specify how searches carried out under those sections may, or must, be carried

out (including by limiting or regulating the application of new sections 98B(2)
and 98C(2) to those searches).

However, Defence Force Orders issued for the purposes of new section 98D are not
able to be used to extend the new section 95A or 95B search powers by authorising a
person to do something they would not otherwise be authorised to do (see new section
98D(2)(b)).
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New section 98E prohibits a computer or data storage device from being used, as part
of a search under the principal Act, to access intangible material that is not stored on
the computer or device. A computer or device may be used to search for remotely
stored material only if—
• the computer or device is a Defence Force computer or device that has been

issued to a person for the purpose of conducting their duties; or
• a warrant issued under new section 98A authorises use of the computer or

device to access intangible material stored remotely.
New sections 98F to 98J provide for matters relating to identification and notice in
connection with searches under the principal Act.
New section 98K empowers the Chief of Defence Force to remedy economic loss
resulting from the search of a place, vehicle, or other thing (which is currently
provided for in section 95(4) of the principal Act).

New subpart 4 (production orders and preservation directions)
Clause 28 replaces section 99 with new subparts 4, 5, and 6 of Part 4.
New section 99 defines terms used in new subpart 4.
New section 99A allows a member of the Military Police to apply to a Judge of the
Court Martial for a production order and sets out the conditions for making such an
order.
An application for a production order by a member of the Military Police under new
section 99A(1)—
• is made under that section (not section 71(1) of the Search and Surveillance

Act 2012); and
• does not require the member to be able to apply for a search warrant to obtain

the documents to which the production order relates (as is the case under
section 71(1) of the Search and Surveillance Act 2012).

New sections 99B and 99C apply provisions of the Search and Surveillance Act 2012
production order regime, with modifications, to new section 99A production orders.
New section 99D—
• allows a member of the Military Police who may apply to obtain documents

under a search warrant or a production order to apply, under new section
99D(1), to the Commissioner of Police for a preservation direction in respect of
those documents; and

• applies provisions of the Search and Surveillance Act 2012 preservation direc‐
tion framework, with modifications, to new section 99D(1) preservation direc‐
tions.
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New subpart 5 (further provisions about search, production orders, and
preservation directions)

New section 99E specifies who is, and who is not, an enforcement officer for the
purposes of the Search and Surveillance Act 2012 to prevent the provisions of that
Act that relate to enforcement officers from applying more broadly than intended.
New section 99F provides for the Chief of Defence Force to issue Defence Force
Orders dealing with the subject matter of subpart 6 of Part 4 of the Search and
Surveillance Act 2012 (procedures applying to seized or produced materials) for the
purposes of things seized or produced under the principal Act.
New section 99G provides for how things seized or produced must be dealt with
when transferred from the Armed Forces to a civilian law enforcement agency or vice
versa.
New section 99H provides for reporting on the use of search powers and production
orders under the principal Act.

New subpart 6 (drug and alcohol testing)
New section 99I—
• specifies the offences in respect of which drug and alcohol testing may be

carried out (see the definition of drug or alcohol offence in that section); and
• empowers the Chief of Defence Force to approve devices for drug or alcohol

testing; and
• defines terms used in new subpart 6 of Part 4.
New section 99J provides for when a person may be required to submit to a drug or
alcohol test.
New sections 99K and 99L provide for how drug or alcohol tests must be carried out
and require the person tested to be informed of the test results.
New section 99M provides for the issuing of certificates recording the results of a
drug or alcohol test, which are presumed, in the absence of evidence to the contrary,
to be conclusive evidence of the results stated in the certificate.
New section 99N provides for the Chief of Defence Force to issue Defence Force
Orders prescribing the procedure for drug or alcohol testing.

New subpart 7 (duties in relation to person arrested, bail, and other matters)
Clause 29 inserts a heading for new subpart 7 of Part 4 before section 100.
Clauses 30 to 38 amend provisions within, and add provisions to, new subpart 7.
Clause 30 replaces section 101(4) and (5), which sets out when a delay in dealing
with a person after arrest must be reported to the Judge Advocate General. New
subsections (4) and (5) allow for the possibility that an alleged offence may be dealt
with through the minor disciplinary sanction system, but otherwise operate in the
same way as the provisions they replace.
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Clause 31 replaces section 101A, which provides for pretrial bail decisions by the
Judge Advocate General, with new sections 101A to 101AD, which more closely align
with how pretrial bail is dealt with in civilian cases under the Bail Act 2000.
New section 101A provides for pretrial bail decisions by the Judge Advocate General.
Under new section 101A(2), the Judge Advocate General must grant bail to a person
if the person is entitled to bail as of right. Subject to some exceptions, new section
101A(3) requires the Judge Advocate General to grant bail to a person who is not
entitled to bail as of right—
• if the person is 17 or 18 years old and has not previously been sentenced to

imprisonment; or
• in any other case, unless the Judge Advocate General is satisfied there is just

cause for continued detention of the person.
New section 101AB sets out when a person is entitled to bail as of right.
New section 101AC sets out matters relating to the Judge Advocate General’s consid‐
eration of whether there is just cause for continued detention.
New section 101AD applies specified restrictions on when bail may be granted under
the Bail Act 2000 to the Judge Advocate General’s bail decisions under new section
101A(3).
Clause 32 corrects a typographical error in section 101B.
Clause 33 amends section 101C to make it clear that new sections 101A to 101AD
apply to reconsideration of bail under that section.
Clause 34 inserts a cross-heading after 101C.
Clause 35 amends section 101D to clarify the circumstances in which a midshipman
or an officer cadet may exercise the powers of arrest referred to in section 101D(1).
Clause 36 amends section 101F to remove references to multiple charge sheets.
Clause 37 amends section 101G, which allows the Director of Military Prosecutions
to direct a provost officer to investigate matters relevant to a charge that has been
referred to the Director of Military Prosecutions, to cover allegations referred to the
Director of Military Prosecutions as well.
Clause 38 amends section 101L to make it clear what happens to delegations under
that section when the Director of Military Prosecutions ceases to hold office.

New Part 4B
Clause 39 inserts new Part 4B, which partially codifies the office of the Provost
Marshal.
New section 101M—
• confirms that new Part 4B continues the existing office of the Provost Marshal;

and
• provides for the appointment of the Provost Marshal by the Chief of Defence

Force.
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New section 101N provides for the functions and duties of the Provost Marshal.
New section 101O requires the Provost Marshal to perform and exercise their func‐
tions, duties, and powers impartially and without improper influence.
New section 101P gives the Provost Marshal the power to require a person subject
to the principal Act to give reasonable assistance to enable the Provost Marshal to
perform or exercise a function, duty, or power.
New section 101Q provides for the appointment of Assistant Provost Marshals by the
Chief of Defence Force or the Provost Marshal.
New section 101R provides for the delegation of the functions, duties, and powers of
the Provost Marshal to an Assistant Provost Marshal.
New section 101S provides for the appointment of provost officers by the Chief of
Defence Force, the Provost Marshal, or an Assistant Provost Marshal.

Amendments to Part 5
Clause 40 amends the Part 5 heading.

Subpart 1 (allegations: investigation, referral, and charging decisions)
Clause 41 replaces the heading to subpart 1 of Part 5.
Clause 42 replaces sections 102 and 102A with new sections 102 to 102F.
New section 102 defines when an allegation or a charge is suitable for disposal by
summary trial.
An allegation or a charge will be suitable for disposal by summary trial if it can be
fairly and efficiently disposed of through the summary trial process. This is subject to
any Defence Force Orders that specify that an offence is an offence that must not be
tried summarily.
New section 102A allows the Chief of Defence Force to issue Defence Force Orders
specifying minor offences against the principal Act that may be disposed of through
the minor disciplinary sanction system. (A minor offence is an offence against the
principal Act, other than an offence against section 47(1)(b) or section 74, that is
punishable by a term of imprisonment of 2 years or less.)
New section 102B provides for how an allegation that a person subject to the principal
Act has committed an offence against that Act must be dealt with.
Under new section 102B, allegations are investigated by the person’s commanding
officer and, if well founded, recorded in the form of a charge for summary trial or
referred to the Director of Military Prosecutions or an appropriate civil authority
(depending on whether the allegation is suitable for disposal by summary trial).
However,—
• if the commanding officer considers the alleged offence is, or may be, a

serious, complex, or sensitive offence (as defined in new section 102B(9)),
the commanding officer must refer the allegation to the Director of Military
Prosecutions instead of investigating it; or
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• if the person is alleged to have committed an offence that may be disposed of
through the minor disciplinary sanction system, the commanding officer may
decide to deal with it through that system if the criteria in new section 102C are
met.

The criteria in new section 102C are as follows:
• the commanding officer must—

• believe on reasonable grounds that the person is committing, or has
committed, the alleged offence; and

• be satisfied that the alleged offence can be fairly disposed of without
trial; and

• the commanding officer’s decision to deal with the offence through the minor
disciplinary sanction system must—
• be made no later than 6 months after the date on which the offence is

alleged to have been committed; and
• be consistent with any requirements specified in Defence Force Orders.

New section 102D specifies what the Director of Military Prosecutions may do when
an allegation is referred to them. The Director of Military Prosecutions may—
• record the allegation in the form of a charge and must—

• lay the charge before the Registrar of the Court Martial for trial; or
• refer the charge to a disciplinary officer for summary trial:

• decline to record the allegation in the form of a charge:
• refer the allegation to the Provost Marshal for investigation:
• refer the allegation to the appropriate civil authority for investigation.
New section 102E allows a superior commander to perform the powers, functions,
and duties of a commanding officer under new section 102B in specified circum‐
stances (for example, when a person’s commanding officer is incapacitated, or when
the superior commander considers, on reasonable grounds, that a commanding officer
has failed to properly investigate an allegation).
New section 102F allows a commanding officer to delegate their functions in relation
to the minor disciplinary sanction system to a person under their command who
satisfies the minimum rank requirement for the delegation (which will be specified in
Defence Force Orders).

New subpart 1A (minor disciplinary sanction system)
Clause 43 inserts new subpart 1A into Part 5. New subpart 1A provides for the minor
disciplinary sanction system.
New section 102G provides that the minor disciplinary sanction system applies to a
person if the person’s commanding officer has decided, under new section 102B(7), to
deal with the person’s alleged offence through the minor disciplinary sanction system.
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New section 102H requires that a person whose alleged offence is being dealt with
through the minor disciplinary sanction system must be given the following informa‐
tion:
• details of the alleged offence that fairly inform the person of the time, place,

and nature of the alleged offence:
• the sanction, or combination of sanctions, the person’s commanding officer

intends to impose:
• a statement of the reasons for the commanding officer’s—

• decision to deal with the alleged offence through the minor disciplinary
sanction system:

• decision to impose the intended sanction:
• an explanation of the person’s right to—

• have the intended sanction reviewed under new section 102J:
• elect whether to have their alleged offence disposed of through the minor

disciplinary sanction system under new section 102K:
• any other information specified in Defence Force Orders.
New section 102I provides for the sanctions that may be imposed through the minor
disciplinary sanction system (a reprimand, extra work and drill, extra duty, and a
caution) and allows a commanding officer to impose any sanction (or combination of
those sanctions) that the commanding officer considers just.
New section 102J provides for a person’s right to have the sanction that will be
imposed on them reviewed.
A review under new section 102J must be requested before the time limit within
which the person’s right of election must be exercised expires.
If a review is requested, it must be carried out by a superior commander within the
person’s chain of command or by the person’s commanding officer (if the sanction
was proposed by a delegate of the commanding officer). The reviewer may uphold
the original sanction or replace it with a different sanction that they consider just
(which must not be more severe than the original sanction).
New section 102K gives a person who is subject to the minor disciplinary sanction
system the right to elect whether to—
• accept responsibility for the alleged offence and have it disposed of through the

minor disciplinary sanction system; or
• have the alleged offence dealt with in the same way as other alleged offences

that are not referred to the minor disciplinary sanction system under new
section 102B(1) to (6).

The person must exercise their right of election within 24 hours of being given the
information they are entitled to under new section 102H (or within a longer period if
their commanding officer thinks fit). However, if the person requests a review under
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new section 102J, this time limit runs from the point at which the person is notified of
the outcome of the review instead.
If the person decides not to have their alleged offence dealt with through the minor
disciplinary sanction system, or fails to make a decision within the time limit, the
alleged offence must be dealt with under new section 102B(1) to (6) and may not be
dealt with through the minor disciplinary sanction system again.
New section 102L provides for what happens when a person’s alleged offence is
disposed of through the minor disciplinary sanction system. When the offence is
disposed of,—
• the person is not convicted of the alleged offence; but
• the sanctions in respect of the alleged offence are imposed on the person; and
• disposal of the offence, and the sanctions imposed, are recorded by the person’s

commanding officer.
Sections 21 and 22 of the principal Act, which protect a person from being tried again
for an offence or a matter that has been disposed of, apply to offences disposed of
through the minor disciplinary sanction system.
New section 102M clarifies that disposal of a person’s alleged offence under the
minor disciplinary sanction system may be taken into account by a commanding
officer when making subsequent decisions about the person in respect of the minor
disciplinary sanction system.
New section 102N requires each commanding officer to keep and maintain a register
of alleged offences dealt with through the minor disciplinary sanction system by the
commanding officer or a delegate of the commanding officer, provides for matters
relating to those registers, and allows the Chief of Defence Force to prescribe other
procedures and requirements relating to the registers by Defence Force Orders.
The purpose of the registers kept and maintained under new section 102N is to—
• allow offences disposed of through the minor disciplinary sanction system to

be taken into account when making subsequent decisions about the person in
respect of the minor disciplinary sanction system; and

• enable use of the minor disciplinary sanction system to be monitored and
reviewed.

The registers may only be accessed for those purposes, or to keep and maintain the
register, or as otherwise required by law.
New section 102O prevents further action from being taken in respect of an alleged
offence under new section 102B(2) or (4) while the offence is being dealt with
through the minor disciplinary sanction system.
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New subpart 1B (summary trial: disciplinary officer’s duty to dispose of
charges)

Clause 44 amends the principal Act to put existing sections 103 to 108 into new
subpart 1B. This is a structural change made in conjunction with the insertion of new
subpart 1A of Part 5.
Clauses 45 and 46 amend sections 103 and 104 to ensure that it is clear which
subparts of Part 5 govern the disposal of an offence by summary trial.
Clause 47 amends section 107 to make it clear what happens to delegations under
section 106 when a commanding officer leaves their command.
Clause 48 replaces section 108(2)(a). New paragraph (a) additionally provides that
an officer is not empowered to act as a disciplinary officer in relation to a charge if
they consider the charge should be referred to the Director of Military Prosecutions
because it is not suitable for disposal by summary trial.

Subpart 2 (summary trial: preliminary procedures and disposal of charges)
Clause 49 replaces the heading to subpart 2 of Part 5.
Clause 50 replaces section 111 with a provision that reflects that the Director of
Military Prosecutions will make decisions about how to deal with referred charges
under new section 102D.
Clause 52 amends section 113 (amendment of charge) to—
• require a disciplinary officer who amends, substitutes, or adds a charge to

consider whether they are empowered to act in relation to the new charge and,
if they are not, to refer the new charge to another disciplinary officer or the
Director of Military Prosecutions; and

• provide that the limitation periods in new sections 20 and 20A apply to the
addition of a new charge, but do not prevent amendments to, or substitutions
for, an existing charge.

Clause 53 inserts new section 113A, which gives an accused the right to require
a disciplinary officer to repeat steps undertaken under subpart 2 in relation to an
amended, substituted, or added charge.
Clauses 51, 52, 54, and 55 amend (or also amend) sections 112 to 115 to make it clear
that those provisions refer to a person being brought before a disciplinary officer for
arraignment.
Clause 56 replaces section 116 with new sections 116 and 116A.
New sections 116 and 116A give a person accused of an offence against the principal
Act a right to elect trial before the Court Martial (instead of summary trial) when they
are brought before a disciplinary officer for arraignment as part of the summary trial
process.
New section 116 incorporates the new right of election into the arraignment process
currently provided for in section 116 of the principal Act.
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Under new section 116A(1), an accused has an automatic right of election in respect
of any offence against the principal Act. However, the right of election is subject
to new section 116A(3), which allows the Chief of Defence Force to issue Defence
Force Orders that specify that an offence is an offence in respect of which the right of
election is not available.
The automatic right of election provided for by new sections 116 and 116A is in
addition to the discretionary right of election an accused may be given under section
117D (following a guilty plea) or section 117M (following a finding that a prima facie
case is made out).
Clause 57 inserts a guidance note at the end of section 117D referring users of the
principal Act to sections 117ZB to 117ZD (which are relevant to an accused’s right of
election).
Clause 58 amends section 117F to align with changes made to how the Director
of Military Prosecutions deals with a referred charge under the principal Act (see
new section 117ZH) and changes made to how the principal Act provides for the
withdrawal of an election (see new section 117ZDA).
Clause 59 amends the cross-heading above section 117I to update the terminology.
Clause 60 amends section 117J to allow a summary trial to proceed if a disciplinary
officer determines a prima facie case has been made out in relation to an included
offence (even if a prima facie case is not made out in relation to the associated
charge).
Clause 61 amends section 117K for clarity and to align with changes made to how the
Director of Military Prosecutions deals with a referred charge under the principal Act.
Clause 62 inserts a guidance note at the end of section 117M referring users of the
principal Act to sections 117ZB to 117ZD.
Clause 63 amends section 117N to align with changes made to how the Director
of Military Prosecutions deals with a referred charge under the principal Act and
changes made to how the principal Act provides for the withdrawal of an election.
Clause 64 replaces section 117Q (disciplinary officer must determine whether
accused is guilty or not guilty) with a provision that additionally—
• defines included offence for the purposes of the principal Act (as an offence

against the Act other than the offence the accused is charged with that is
committed when the offence charged is committed); and

• allows a disciplinary officer to find an accused guilty of an included offence
(even if the offence that the accused is charged with is not proven).

Subpart 4 (punishment of offenders tried summarily)
Clause 65 replaces the heading to subpart 4 of Part 5.
Clause 66 amends section 117R to reflect that an accused may be found guilty of an
included offence instead of the offence charged and to repeal the definition of victim
in subsection (4) (as that term is now defined in section 2 of the principal Act).
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Clause 67 amends section 117T to reflect that an accused may be found guilty of an
included offence instead of the offence charged.
Clause 68 amends section 117V (types and maximum amounts of summary punish‐
ments) to prohibit a disciplinary officer from imposing a combination of punishments
that includes both a fine and detention.
Clause 69 amends section 117Y (provisions relating to punishment of detention)
to prohibit a disciplinary officer from imposing the punishment of detention on a
person who was aged under 18 years when they committed the offence to which the
punishment relates.
Clause 70 amends 117ZB (accused deemed to have waived certain rights in certain
circumstances) for clarity and to incorporate references to the new section 116A right
of election.
Clause 71 amends section 117ZC to add a reference to the new section 116A right of
election.
Clause 72 inserts new section 117ZDA, which more clearly provides for the with‐
drawal of an accused’s election of trial by the Court Martial to be provided for in, and
dealt with in accordance with, the rules of procedure.
Clause 73 replaces section 117ZH (reference back of charge by Director of Military
Prosecutions) with new sections 117ZH and 117ZHA.
New section 117ZH gives the Director of Military Prosecutions a wider range of
options to deal with charges that are referred to the Director of Military Prosecutions
from the summary trial process.
New sections 20 and 20A of the principal Act, which provide for limitation periods
in respect of offences against that Act, apply to new charges added by the Director of
Military Prosecutions under new section 117ZH(2)(i) but do not prevent amendments
to, or substitutions for, an existing charge.
If the Director of Military Prosecutions refers a charge back to a disciplinary officer
with directions as to how it must be disposed of, new section 117ZHA requires the
disciplinary officer to dispose of the charge in accordance with those directions.
Clause 74 replaces section 117ZI with a provision that extends section 117ZI(2).
Section 117ZI(2) prohibits the Court Martial from taking an accused’s guilty plea
at summary trial into account if the charge that the accused pleaded guilty to is
subsequently referred for trial in the Court Martial. New section 117ZI extends this
prohibition, making it clear that the Court Martial must not take a guilty plea at
summary trial into account when disposing of the charge to which the plea relates, an
amended charge, a substituted charge, or an additional charge.
Clause 75 repeals section 117ZIA (director to determine whether offence is specified
offence). The effect of this repeal, and the associated replacement of section 102A,
is that the application of Part 10A of the principal Act (victims’ rights) is determined
by the section 198A(1) application provision (rather than by a determination under
section 102A or 117ZIA based on the test in those provisions).
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Clause 76 inserts new section 117ZJA, which gives an accused who is under the age
of 18 years the right to be accompanied by a support person during a summary trial.
Clause 77 inserts new section 117ZS, which provides for publication of specified
summary trial decisions.
Under new section 117ZS, a disciplinary officer may publish a decision if they
consider that publication will support service discipline and the proper administration
of justice within the Armed Forces. However, a decision must not be published if
publication of the decision—
• would contravene a non-publication order; or
• would contravene Defence Force Orders that restrict, or impose requirements

in relation to, publication under new section 117ZS; or
• may, in the disciplinary officer’s opinion, prejudice national security interests

or service discipline.
Clause 78 amends section 117ZQ to align with changes made in other areas.

Amendments to Part 5A
Clauses 79 and 80 amend sections 122 and 123 to clarify what happens to delegations
made under those sections by the Chief Judge or the Registrar of the Court Martial
when the Chief Judge or Registrar ceases to hold office.
Clause 81 replaces the cross-heading above section 124.
Clause 82 inserts new sections 124A to 124C and associated cross-headings.
New section 124A allows the Director of Military Prosecutions to appeal to the
Summary Appeal Court against the following decisions of a disciplinary officer in
respect of a person who is guilty of an offence:
• a decision to impose a punishment, or combination of punishments, on the

person:
• a decision to discharge the person without imposing a punishment:
• a decision to order the person to appear for punishment if called on:
• a decision to order the person to pay compensation or make restitution.
New section 124B allows the Director of Military Prosecutions to appeal to the
Summary Appeal Court on a question of law against a decision of a disciplinary
officer that a prima facie case has not been made out or that a person is not guilty of
an offence. An appeal under new section 124B may only be brought with the leave of
the Summary Appeal Court.
New section 124C provides for appeals to the Summary Appeal Court against deci‐
sions of a disciplinary officer in relation to suppression orders. An appeal under new
section 124C may be brought by the applicant for the suppression order, the Director
of Military Prosecutions, or a member of the media to whom section 210(1) of the
Criminal Procedure Act 2011 applies.
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Clause 83 replaces section 125 (notice of appeal) with new section 125, which
provides for matters relating to notices of appeal and applications for leave to appeal.
Clause 84 amends section 126 (Registrar and disciplinary officer must provide copies
of documents) to add references to documents provided in connection with appeals
under new sections 124A, 124B(2), and 124C(1).
Clause 85 inserts new section 126A, which provides for matters relating to a memo‐
randum in reply to an application for leave to appeal.
Clause 86 amends section 131 to make it clear that, unlike other appeals to the
Summary Appeal Court, an appeal on a question of law under new section 124B(2) is
not an appeal by way of rehearing.
Clause 87 amends section 132 to add a reference to new section 132A to the list of
things the Summary Appeal Court may do when it allows an appeal against a finding
of guilty, and to make other minor changes.
Clause 88 inserts new sections 132A to 132C.
New section 132A allows the Summary Appeal Court, when allowing an appeal
against a finding of guilty, to find the person guilty of a different offence, and impose
a punishment in relation to that offence, in specified circumstances.
New sections 132B and 132C provide for how the Summary Appeal Court determines
appeals under new sections 124B and 124C, respectively.
Clause 89 amends section 133 to—
• provide for how the Summary Appeal Court determines appeals against pun‐

ishment decisions brought by the Director of Military Prosecutions under new
section 124A; and

• allow the Summary Appeal Court to specify the date from which a punishment
has effect (as an alternative to the date on which the original punishment was
imposed).

Clause 90 amends section 134 to allow the Summary Appeal Court to specify the date
from which punishments imposed, and orders made, under that section have effect.
Clause 91 amends section 136 (decisions of Summary Appeal Court final) to—
• provide that the Summary Appeal Court’s suppression order decisions are also

final and conclusive with no right of appeal (in addition to the court’s decisions
on appeals under Part 5A); and

• require the Summary Appeal Court to provide written reasons for those deci‐
sions.

Clauses 92 and 93 amend section 141 (defence of appeals and representation of
appellant) and 142 (costs of appeal) to reflect that new sections 124A, 124B, and
124C allow appeals to the Summary Appeal Court to be brought by the Director
of Military Prosecutions (and, in the case of an appeal under new section 124C, a
member of the media).
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Clause 94 amends section 144 (duties of Registrar with respect to appeals) to add
references to the new appeal provisions and associated procedural requirements.

Amendments to Part 7
Clause 95 amends section 145 to clarify—
• how the provisions of the Criminal Procedure Act 2011 dealing with public

access and restrictions on reporting, applied by new section 145(1), apply in
summary trial proceedings before a disciplinary officer; and

• how references to civil offences in the applied provisions should be interpreted.
The amendments to section 145 are clarificatory in nature and are not intended to
change or limit how the Criminal Procedure Act 2011 applies in relation to martial
proceedings under section 145.
Clause 96 inserts new section 145A. New section 145A supplements section 209 of
the Criminal Procedure Act 2011 by specifying additional circumstances in which
suppressed information may be disclosed in the martial context.
Clause 97 amends section 150 (rules of procedure) to modernise the drafting and
make other minor changes.
Clause 98 amends section 150C (power to summon witnesses) to make it clear that
the respondent to an appeal initiated by the Director of Military Prosecutions can
apply for a summons.
Clause 99 inserts new section 150DA. New section 150DA, which applies only in
relation to proceedings held in New Zealand, provides for failure to comply with a
summons or an order to attend by a person who is not subject to the principal Act to
be referred to and dealt with by a District Court Judge (instead of the martial tribunal
or court that issued the summons).
If the District Court Judge finds the person guilty of having failed without reasonable
excuse to comply with the summons, the person is not convicted of an offence but
may have a fine not exceeding $1,000 imposed on them.
Clause 100 replaces the cross-heading above section 150E.
Clause 101 replaces sections 150E to 150G with new sections 150E to 150K.
New section 150E defines terms used in new subpart 3 of Part 7.
New sections 150F and 150G (respectively) give disciplinary officers and courts of
inquiry, and military courts, powers to deal with disruptive behaviour during proceed‐
ings. The powers are as follows:
• a disciplinary officer, member of a court of inquiry, or judicial member of a

military court may exclude a person from the hearing until—
• the officer or court rises for the day; or
• a specified time before the officer or court rises for the day (and may

require the person to return at that time):
• a military court may—
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• cite the person for disruptive behaviour; and
• if the court is in New Zealand, order that the person cited be detained

until a time no later than the time the court rises for the day.
New section 150H sets out the procedure for dealing with a person cited for disruptive
behaviour. New section 150H requires that, before the military court rises for the
day,—
• the person cited must be given a reasonable opportunity to obtain legal repre‐

sentation and to apologise to the court; and
• the citation must be reviewed by a judicial member of the court.
If, following those steps, the judicial member considers that further punishment is
necessary, that matter must be set down for a hearing in accordance with new section
150H(3) and (4). If the person is found guilty of engaging in disruptive behaviour,
they do not receive a conviction but may be fined up to $10,000.
New sections 150I and 150J extend the restrictions on the publication of criminal trial
information under sections 7 to 9 of the Contempt of Court Act 2019 to cover trials in
the Court Martial.
New section 150K extends sections 14 and 15 of the Contempt of Court Act 2019
(which make it an offence to disclose jury deliberations) to cover the deliberations of
military members of the Court Martial.
Clause 102 amends section 159 to make it clear what happens to delegations under
that section when the Chief Judge of the Court Martial ceases to hold office.
Clause 103 amends section 160 to add 2 members to the Armed Forces Discipline
Committee: the Warrant Officer of the Defence Force and the Provost Marshal.
Clause 104 amends section 162 to clarify, for the avoidance of doubt, that the Armed
Forces Discipline Committee’s functions do not include producing guidelines relating
to the imposition of sanctions through the minor disciplinary sanction system.
Clause 105 inserts new section 177AA, which allows the Court Martial or a disciplin‐
ary officer to defer the start date of a sentence of imprisonment or detention for up to
2 months on humanitarian grounds in specified circumstances.
Clause 106 amends section 177A (effect of period spent in custody before being
sentenced) to make it clear that the section does not limit or affect new section
177AA.
Clause 107 amends section 186A (compensation to victims of offences causing phys‐
ical harm) to make it clear that the definition of victim inserted into section 2 does not
change who section 186A applies to.
Clauses 108 to 111 amend provisions in Part 10A (victims’ rights) to—
• make it clearer when Part 10A applies; and
• move the definitions of victim and specified offence to section 2; and
• make changes relating to victim support officers to—
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• clarify and improve the process by which victim support officers are
initially appointed; and

• give the Director of Military Prosecutions a power to appoint or replace
a victim support officer; and

• clarify when a victim’s views about release on bail must be ascertained and
provided to a decision-maker.

Clause 112 amends section 200E to update the terminology.
Clause 113 amends section 200N (rights of person who may be affected by inquiry).
Section 200N provides that, if it appears that an inquiry affects or is likely to affect
the character or reputation of a person, the president of the inquiry must inform the
person of the inquiry and give them a reasonable opportunity to exercise specified
rights in relation to it. The amendment to section 200N makes it clear that the
president of a court of inquiry can discharge their obligations under the section by
taking all reasonably practicable steps to do so.
Clause 114 inserts new Part 2 into Schedule 1AA (transitional, savings, and related
provisions). New Part 2 contains transitional and savings provisions relating to the
amendments made by the Bill.
Clause 115 inserts new Schedule 5A, which sets out the sanctions that may be
imposed through the minor disciplinary sanction system and specifies how the rela‐
tive severity of sanctions and combinations of sanctions must be assessed.
Clause 116 inserts new Schedule 9, which sets out how Part 4 of the Search and
Surveillance Act 2012 applies in relation to searches under new section 98A.

Part 2
Amendments to Court Martial Act 2007

Part 2 amends the Court Martial Act 2007.
Clause 118 amends section 5 (interpretation) to insert definitions relating to acting
Judges and repeal the definition of defender. (A defender is a member of the Armed
Forces who undertakes the defence of an accused before the Court Martial. The Bill is
abolishing this role.)
Clauses 119 to 125 amend the Court Martial Act 2007 to provide for the appointment
of acting Judges of the Court Martial and make other minor changes relating to
Judges of the Court Martial as follows:
• acting Judges are appointed by the Governor-General and may be appointed

only if the Chief Judge has certified that the appointment is necessary for the
conduct of the Court Martial:

• to be appointed as an acting Judge, a person must be a former Judge of the
Court Martial, or a former District Court Judge, who is under the age of 75
years:
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• an acting Judge may be appointed for a term of up to 2 years and may be
reappointed (but their appointment must end on or before the date on which
they reach the age of 75 years):

• an acting Judge may act as a Judge only when authorised to do so by the Chief
Judge.

Clause 126 replaces section 23, which sets out when a person is disqualified from
acting as a military member of the Court Martial, with new section 23.
Under new section 23, a person is disqualified from acting as a military member in
proceedings relating to a charge if the person—
• has been involved in the investigation of the allegation that led to the charge or

has dealt with that allegation through the minor disciplinary sanction system;
or

• has had the charge referred to them as a prospective disciplinary officer or has
acted as a disciplinary officer in respect of any charge against the accused; or

• has been a military member of the Court Martial during an earlier proceeding
where the accused was tried in relation to an offence; or

• has held, or was one of the persons holding, an inquiry under the Armed Forces
Discipline Act 1971 into matters relating to the subject matter of the charge; or

• is personally concerned with the facts of the case or closely connected with one
of the parties or prospective witnesses; or

• is a prospective witness, a lawyer, or a member of the Military Police.
Clause 127 simplifies section 30 (duties of Judge at trial) by removing the prescrip‐
tive requirements in section 30(2) to (4) (leaving it to the Judge to determine how best
to discharge their obligations under subsection (1)).
Clause 128 amends section 32, which provides that a military member who fails to
attend, or fails to perform their functions or duties in relation to, the Court Martial
commits contempt of court. New section 32(3) and (4)—
• sets out, in more detail, the procedure a Judge must follow when making a

finding about whether a military member is guilty of committing a contempt:
• clarifies that a military member found guilty of contempt is not convicted of an

offence:
• increases the penalties that may be imposed to—

• imprisonment for a term not exceeding 1 month (increased from 21
days); or

• a fine not exceeding $5,000 (increased from $1,000).
Clause 129 inserts new section 32A. New section 32A allows a military member in a
trial to be fined if they intentionally investigate or research information relevant to the
trial without the permission of the trial Judge. (New section 32A is based on section
13 of the Contempt of Court Act 2019, which allows a member of a jury to be fined
for engaging in equivalent conduct.)
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Clauses 130 and 131 amend sections 39 and 42 to remove references to a member of
the Armed Forces acting as a defender.
Clause 132 amends the inclusive definition of question of law in section 44(4) to
add a reference to questions arising in respect of a special procedure under Part 2
of the Security Information in Proceedings Act 2022, delete a redundant reference to
severance of charge sheets, and make other minor changes.
Clause 133 replaces section 49, which provides for pretrial bail decisions by the
Judge Advocate General, with new sections 49 to 49C. New sections 49 to 49C more
closely align with how pretrial bail is dealt with in civilian cases under the Bail Act
2000.
New section 49 provides for pretrial bail applications to a Judge of the Court Martial.
Under new section 49(3), the Judge must grant bail to a person if the person is entitled
to bail as of right. Subject to some exceptions, new section 49(4) requires the Judge to
grant bail to a person who is not entitled to bail as of right—
• if the person is 17 or 18 years old and has not previously been sentenced to

imprisonment; or
• in any other case, unless the Judge is satisfied there is just cause for continued

detention of the person.
New section 49A sets out when a person is entitled to bail as of right.
New section 49B sets out matters relating to a Judge’s consideration of whether there
is just cause for continued detention.
New section 49C applies specified restrictions on when bail may be granted under the
Bail Act 2000 to a Judge’s bail decisions under new section 49(4).
Clause 134 amends section 50, which provides for decisions by a Judge of the Court
Martial about bail pending an appeal, to more closely align with how equivalent
decisions are made under the Bail Act 2000.
Clause 135 updates section 52 (procedure for bail generally) to reflect changes made
to other provisions relating to bail.
Clause 136 replaces section 56 (power to convict of offence other than that charged)
with new section 56, which allows the Court Martial to convict an accused of an
included offence.
Clause 137 repeals section 64, which allows the Court Martial to take other offences
a person has committed into account when sentencing a person in specified circum‐
stances.
Clause 138 amends section 66 to—
• make it clear that the requirement to announce the Court Martial’s findings and

sentence in open court is subject to any order under section 39 that limits the
scope of open court in the proceeding; and

• reflect changes to how dismissal, and deemed dismissal, from His Majesty’s
Service are dealt with (see also clauses 15 and 16).
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Clause 139 amends section 68 to remove references to defenders and to clarify, for
the avoidance of doubt, that an accused may represent themselves in proceedings
before the Court Martial.
Clause 140 inserts new section 68A, which gives an accused who is under the age of
18 years the right to be accompanied by a support person during proceedings before
the Court Martial.
Clause 141 inserts new section 74A, which makes hearings in respect of certain
matters specified proceedings for the purposes of the Security Information in Pro‐
ceedings Act 2022 (in respect of which special procedures under Part 2 of that Act
apply). (See also clauses 162 and 163, which make associated amendments to the
Security Information in Proceedings Act 2022 to extend that Act to cover specified
proceedings in the Court Martial and Court Martial Appeal Court.)
Clauses 142 and 143 amend sections 78 and 82 to make it clear what happens to
delegations under those sections when an office holder leaves office.
Clause 144 inserts new Part 2 into Schedule 1AA (transitional, savings, and related
provisions). New Part 2 contains transitional and savings provisions relating to the
amendments made by the Bill.

Part 3
Amendments to other legislation and consequential amendment

Subpart 1—Amendments to Court Martial Appeals Act 1953
Subpart 1 of Part 3 amends the Court Martial Appeals Act 1953.
Clause 146 amends section 2 (interpretation) to add a definition of member of the
media.
Clause 147 amends section 7, which provides for appeals to the Court Martial Appeal
Court against rulings given by a Judge of the Court Martial. The amendments—
• provide for appeals against takedown orders and rulings relating to a special

procedure under the Security Information in Proceedings Act 2022:
• allow a member of the media to appeal against suppression orders and take‐

down orders:
• allow the subject of a takedown order to appeal against the order:
• make other minor changes to update terminology and remove a redundant

reference to severance of charge sheets.
Clause 148 inserts new section 9EC, which provides for appeals to the Court Martial
Appeal Court against a finding of guilty or fines imposed in relation to disruptive
behaviour by a person, a military member’s failure to attend the Court Martial, or
investigation or research of a case before the Court Martial by a military member of
that court.
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Clause 149 inserts new section 9G, which provides for appeals to the Court of Appeal
against a Court Martial Appeal Court finding that a person is guilty of disruptive
behaviour or a fine imposed in relation to that finding.
Clause 150 amends section 10 to add references to appeals by a member of the media
under amended section 7 and appeals under new section 9EC.
Clauses 151 and 152 amend sections 10A and 10C to add references to appeals under
new section 9G.
Clause 153 inserts new section 11A, which allows a person who is not subject to
the Armed Forces Discipline Act 1971, and who fails without reasonable excuse to
comply with an order to attend as a witness before the Court Martial Appeal Court,
to be brought before and dealt with by the District Court. Under new section 11A, if
the District Court finds the person guilty, the person is not convicted of an offence but
may have a fine of up to $1,000 imposed on them.
Clause 154 amends section 17 to make it clear that section 11 of the Security
Information in Proceedings Act 2022, which requires that an oral hearing in specified
proceedings where security information is being considered must be a closed hearing,
is an exception to the general position that proceedings in the Court Martial Appeal
Court be conducted in open court.
Clause 155 amends section 20A, which provides for decisions by a Judge of the
Court Martial Appeal Court about bail pending an appeal, to more closely align with
how equivalent decisions are made under the Bail Act 2000.
Clause 156 inserts new Part 2 into Schedule 1 (transitional, savings, and related
provisions). New Part 2 contains transitional and savings provisions relating to the
amendments made by the Bill.

Subpart 2—Amendment to Crimes Act 1961
Clause 158 amends section 9 of the Crimes Act 1961 (offences not to be punishable
except under New Zealand Acts) to repeal the section 9(1)(b) exception that preserves
the jurisdiction and powers of the Court Martial and officers of the Armed Forces.

Subpart 3—Amendments to Search and Surveillance Act 2012
Clause 160 amends section 82 of the Search and Surveillance Act 2012 to extend
the provisions of that Act providing for rub-down searches in connection with the
exercise of a power of arrest or detention to apply to arrest or detention under the
Armed Forces Discipline Act 1971 or under secondary legislation made under that
Act.

Subpart 4—Amendments to Security Information in Proceedings Act
2022

Clauses 162 and 163 amend the Security Information in Proceedings Act 2022 to—
• extend that Act to specified proceedings in the Court Martial (see also clause

141):
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• make the Court Martial and the Court Martial Appeal Court authorised courts
for the purpose of that Act.

Te wāhanga iti 5/Subpart 5—Ngā Panonitanga o Te Ture mō Te Reo
Māori 2016/Amendments to Māori Language Act 2016

Ko te rārangi 165 e panoni ana i Te Ture mō Te Reo Māori 2016 kia whai mana
te tangata ki te kōrero Māori i ngā whakahaerenga i mua i te aroaro o tētahi Āpiha
Whakaraupapa, o Te Kōti Ope Tauā rānei, o Te Kōti Pīra Ope Tauā rānei, o Te Kōti
Pīra Whakaraupapa rānei.
Clause 165 amends the Māori Language Act 2016 to give people the right to speak
Māori in proceedings before a disciplinary officer, the Court Martial, the Court
Martial Appeal Court, or the Summary Appeal Court.

Subpart 6—Amendments to New Zealand Sign Language Act 2006
Clause 167 amends the New Zealand Sign Language Act 2006 to give people the
right to use New Zealand Sign Language in proceedings before a disciplinary officer,
the Court Martial, the Court Martial Appeal Court, or the Summary Appeal Court.

Subpart 7—Consequential amendment
Clause 168 and Schedule 6 provide for a consequential amendment to the Search and
Surveillance Act 2012.

Explanatory note Armed Forces Discipline Legislation Amendment Bill 27
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Subpart 4—Amendments to Security Information in Proceedings
Act 2022

161 Principal Act 110
162 Section 4 amended (Interpretation) 110
163 Section 8 amended (Application of special procedures to certain

proceedings)
110

Te wāhanga iti 5/Subpart 5—Ngā Panonitanga o Te Ture mō Te
Reo Māori 2016/Amendments to Māori Language Act 2016

Ngā Panonitanga o Te Ture mō Te Reo Māori 2016
164 Te Ture Matua 110
165 Kua panonitia te Āpitihanga 2 110

Amendments to Māori Language Act 2016
164 Principal Act 111
165 Schedule 2 amended 111

Subpart 6—Amendments to New Zealand Sign Language Act
2006

166 Principal Act 111
167 Schedule amended 111

Subpart 7—Consequential amendment
168 Consequential amendment 111

Schedule 1
New Part 2 inserted into Schedule 1AA of Armed Forces

Discipline Act 1971

112

Schedule 2
New Schedule 5A inserted into Armed Forces Discipline Act

1971

115

Schedule 3
New Schedule 9 inserted into Armed Forces Discipline Act

1971

116

Schedule 4
New Part 2 inserted into Schedule 1AA of Court Martial Act

2007

118

Schedule 5
New Part 2 inserted into Schedule 1 of Court Martial Appeals

Act 1953

120

Schedule 6
Consequential amendment to Search and Surveillance Act

2012

121

Armed Forces Discipline Legislation Amendment Bill

13
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